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President’s Letter
March 5, 2019
Greetings everyone.
Winter is STILL in full force and we have logged another year in the books. I hope everyone had a prosperous year!
I want to take a moment to thank the officers and directors of PSAN who I served with over the past couple of years.
These individuals have shown that they are truly committed to the advancement of the Profession and PSAN. I also
want to thank those of you who ran for Director and President Elect and welcome the newest Directors and President
Elect. For those who were not voted in I hope that you keep throwing your name in the hat!
As you know we voted at the annual meeting to revise the MOU with NSPS and that document has been signed and
forwarded to NSPS. Thank you to Dan Martinez and LaVern Schroeder for your guidance.
It was good to see such a great turn-out at the 2019 Winter Seminar in Kearny! I think the banquet and auction was
one of the best attended that I can remember, and the food was good as well! Thanks to John Berry for putting it
together and to Gwen Bowers for keeping it moving along. I hope everyone took the time to provide feedback on the
survey and provided some constructive information for future seminars.
Spring will get here eventually, and we will all be able to get back in the field and not have to deal with the snow.
Please be safe and have a prosperous year!
Sincerely,
Todd Whitfield
PSAN President

2018 PSAN Photo Contest
2nd PLACE WINNER
Photo by Dennis Sullivan of
Gering, Nebraska.
This photo was taken just on
the south side of Chimney
Rock Monument near Bayard,
NE. I did a survey of the land
around Chimney Rock by
myself so I could not get a
picture of me surveying.
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The Land Surveyor’s Guide to the Supreme Court of Nebraska
Chapter 45 – Wiltse v Bolton (1937)
Just a few months after disposing of the Higgins and Mercurio cases, just previously reviewed, the Court was confronted
with another contentious situation arising in a riparian context, presenting a more complex set of circumstances, and again
implicating the controversial issue of re-emergence, requiring the Court to determine the legal consequences of the submergence
of substantial tracts of land. As we have already seen, certain areas along the Missouri River were highly prone to repeated
submergence by the River, as it swept back and forth across it's flood plain, leading eventually to a massive effort to restrict the
river to a single well defined and stable channel, but most of those efforts were still in the future at this time. Historical information
pertaining to the past movements of the river was often clouded in the mist of time, as nearly a century had passed since the
earliest known changes involving the river had taken place, during the initial surveying and settling of the area along the river in the
1840s. Certain portions of the river were particularly troublesome, and thus became areas of virtually perpetual conflict, as each
substantial change in the river's location resulted in alterations to land use patterns, sometimes involving residents of different
states, and sometimes involving newcomers, seeking whatever land might appear to be available for occupation along the river.
The case we are about to review is set in one of those highly volatile locations, which seems to have become the subject of
litigation once again with the arrival of each new generation. Since incoming settlers were required to follow a federally created
and mandated process in order to obtain a land patent, the position of the GLO on riparian issues and their impact on land rights
was relevant to many legal battles over riparian rights and property, both along the Missouri and elsewhere. The involvement of
unpatented federal land, or land that was treated, either correctly or incorrectly, by the GLO as public domain, still open to
settlement, was therefore a complicating factor, with which the Court was required to contend at this time. The case we are about
to review represents a remarkably bold and particularly well founded effort by the Court to apply standard riparian principles,
which were reasonably well established by this time, to both patented and unpatented land with uniformity. While no judicial
decisions made by any courts at the state level can control federal land rights, or overcome any federal laws or rules applicable to
the public domain, the position wisely taken by the Court here on the subject of re-emergence, inherently respecting the power
and the authority of the river itself, to control, extend or annihilate both titles and boundaries, has withstood the test of time and
is in line with modern federal riparian policy.
1857 – A township through which the Missouri River ran was platted by the GLO. After entering this township on a
generally southerly course, the river bent directly to the east in Section 18, before turning south again in Section 16, then
heading back to the west in Section 27, and finally resuming it's southward course in Section 29, thus forming a classic
oxbow, wrapped around Sections 20 & 21. This oxbow area formed a very substantial knob, protruding eastward toward
Iowa, but the land comprising Sections 20 & 21 was thus officially documented as being part of Nebraska, as of this date.
1858 to 1896 – During this time period the river apparently underwent various stages of movement, perhaps moving only
westerly, or perhaps moving back and forth across the land, but both the extent of it's movements and the manner in
which it moved are unknown. By the end of this period however, the easternmost portion of the oxbow bend was well to
the west of it's 1857 location, instead of running southward along the east edge of Section 21, as it had in 1857, it now ran
southward through the central portion of Section 20, thus placing all of Section 21 and the eastern portion of Section 20
on the Iowa side of the river.
1897 – The SE1/4 of Section 20, except the SW1/4 thereof, was patented to an unknown party. The condition of the land,
how it was used, and why the SW1/4 of the SE1/4 was not included in this patent are all unknown, but presumably the
SW1/4 of the SE1/4 was either mostly or entirely under water, so it was left deliberately unpatented because it was
considered useless land. The fact that this patent was issued, describing the land with reference to Section 20, even
though it was now located on the Iowa side of the river, suggests that the westward movement of the river mentioned
above was acknowledged by the GLO to have been an avulsive change in the river's location, which had left the east
boundary of Nebraska in the 1857 river channel.
1898 to 1907 – The river's location evidently remained stable during this period. The 120 acre tract referenced above was
presumably owned by the patentee of that tract throughout this period, and the SW1/4 of the SE1/4 remained
unpatented.
1908 – An ice gorge in the river caused a flood, which resulted in the relocation of the river about half a mile further to the
west, so by the end of this year the river flowed primarily through Section 19, and the east bank of the river was situated
near the west line of Section 20.
(Continued on page 6)
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1909 to 1913 – During this period, the river migrated steadily back to the east, and by the end of this period it was again
situated more or less where it had been just before the flood of 1908. Most of the SW1/4 of the SE1/4 of Section 20 was
therefore once again submerged at this time, and at least part of the aforementioned 120 acre tract was again submerged
as well.
1914 to 1929 – At an unspecified time during this period, the river began to migrate back toward the west, and by 1929 it
was again west of Section 20, so the entire SE1/4 of Section 20 was dry land, and most of the SW1/4 of that section had
become arable land as well. Wiltse had acquired the previously described 120 acre tract lying in the SE1/4 of Section 21 by
the end of this period, but he was engaged in a legal battle over it, which was being waged in Iowa, so the validity of his
title to his tract was in doubt, pending the outcome of that litigation.
1930 – Bolton, Haggerty and Pfieffer arrived in the vicinity and apparently set up a squattor's camp in or near the SW1/4
of the SE1/4 of Section 20. Wiltse and Pfeiffer jointly erected a fence, running around at least part of that tract, and
Pfeiffer informed Wiltse that he intended to file a homestead claim upon that quarter quarter, while Haggerty and Bolton
made separate claims to land lying further to the west, evidently in the SW1/4 of Section 20, which also apparently
remained unpatented. How Wiltse or Pfeiffer knew where the boundaries of the SW1/4 of the SE1/4 were located is
unknown, there is no indication that any resurveys were ever done in the area, but no boundary dispute ever broke out
between them.
1931 – Wiltse prevailed in his effort to retain ownership of his tract in the Iowa Supreme Court, since his opponents in that
litigation were unable to prove that any of the land occupied by Wiltse, lying between the 1857 river channel and the
present channel, had formed through accretion to the 1857 Iowa riverbank. Wiltse apparently understood riparian law
and knew that his tract was actually located in Nebraska, but his neighbors to the east had evidently supposed that it was
part of Iowa, simply because it was on the Iowa side of the river, so they had filed an action against him in Iowa, thereby
forcing him to defend his Nebraska property in the Iowa courts. Once the Supreme Court of Iowa ruled that Wiltse's land
was in fact part of Nebraska however, he was free to launch his own legal assault upon Bolton, Haggerty and Pfeiffer in
Nebraska.
1933 – Wiltse filed an action against the 3 intruders upon his property, seeking to quiet his Nebraska title and to obtain
the right to expel them from the south half of Section 20, hoping to prevail again, just as he had in Iowa.
Wiltse argued that the SE1/4 of Section 20, except the SW1/4 thereof, had been platted as part of Nebraska, and it had
always remained in Nebraska, despite the fact that the river was now west of that tract, and his tract had been described as part of
Nebraska when it was patented, so he was the owner of that tract and all of the accreted land which had become attached to it.
Wiltse further argued that because the western portion of his tract had been invaded by the river when it was patented it had been
a legitimately riparian tract at all times, thus all of the land lying between the west side of his patented 120 acre tract and the river,
which had been created through accretion as the river moved westward, was now part of his tract, including the entire south half
of Section 20. Therefore, Wiltse maintained, no unpatented federal land existed in Section 20 in 1930, when Bolton, Haggerty and
Pfeiffer arrived on the scene, and they were encamped upon his property, so he had the right to evict them. The 3 defendants all
argued that Wiltse owned nothing more than the 120 acre tract which had been deeded to him, because his land was not riparian
in character, since it had been described when patented as a regular non-riparian tract, and it was not described as being bounded
by the river, therefore Wiltse was entitled to no accretion, and none of the changes in the river's location were of any relevance or
legal benefit to him. The 3 late coming homestead claimants further argued that all of the land in the south half of Section 20, lying
west of the Wiltse tract, was still part of the unpatented public domain, open to settlers like them, therefore they were fully
entitled to occupy and claim the land that had been uncovered by the river over the last 20 years, which they had rightfully
entered, and Wiltse had no right to eject them from that area. The trial court agreed with the defendants that Wiltse could claim
nothing more than the 120 acres described in his deed, and the land being occupied by the 3 homesteaders was still federally
owned public land, refusing to quiet title to any accreted land in Wiltse, and requiring him to leave the 3 settlers undisturbed.
Bolton voluntarily dropped out of this case before it ever came to the Court, abandoning his claim, and the claim of Haggerty
was summarily dismissed by the Court as well, leaving only Pfeiffer as Wiltse's last remaining opponent. The case made by Pfeiffer
had merit, in fact it would have been good enough to clinch victory for him in most states, but the argument set forth by Wiltse and
his legal team was truly brilliant, and it proved to be strong enough to convince the Court that title held by the public can be
eliminated through complete submergence, just as privately held title can in Nebraska. To Pfeiffer it made no difference which
state the land was in, his rights were dependent solely upon the validity of the ongoing assertion on the part of the GLO that the
SW1/4 of the SE1/4 of Section 20 was still unpatented public land open to settlement, so Wiltse would have to eviscerate that
(Continued on page 7)
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federal claim in order to prevail, which is a very heavy legal burden to bear. Its worthy of note that this controversy played out in
the same area which formed the setting of the 1914 case of Iowa Railroad Land v Coulthard, previously reviewed herein, because
as diligent readers will recall, the occurrence of avulsion in this location had already been confirmed in that case. The Court realized
that the Wiltse tract had been patented with reference to the Sixth Principal Meridian, which identified it as Nebraska land, rather
than the Fifth Principal Meridian which controls Iowa, after the river had relocated itself to the west of the Wiltse tract, which
could only have been appropriate if the change in the river's location prior to 1897 occurred through avulsion, rather than
accretion. The Court was also cognizant of the 1931 Iowa ruling referenced in the timeline above, treating the area in contention as
part of Nebraska, so the Court was satisfied that the Wiltse tract was indeed within Nebraska, by virtue of avulsion, thus Nebraska
law was applicable and the Court had proper jurisdiction over the matter. The core issue here, the Court clearly knew, was the
potential impact of submergence upon unpatented land, and the question of whether or not Wiltse's tract could be properly
characterized as riparian land, despite never having been described as such, held the key to the outcome. Upon the foundation
that had been established by the seminal Yearsley case of 1919, featured previously herein, the Court chose to resolve this conflict
by emphasizing the importance of a useful natural watercourse coming into contact with real property, therefore once again
applying riparian principles to originally non-riparian land, the only difference being that in this case the tract lost to submergence
was not private land. In 1931, a federal district court had held, while ruling upon a comparable federal case set in Thurston County,
that river movement prior to patenting is inconsequential, and the Court agreed with that premise, but in the present scenario the
river's action was not irrelevant for that reason, because the Wiltse tract had been patented, locking the rights of the patentee into
place at a moment in time when the tract was penetrated by the river. Citing the Yearsley case as the precedent for the negation of
the doctrine of re-emergence in Nebraska, the Court spelled out exactly why Pfeiffer could not prevail and why the lower court
decision against Wiltse could not stand:
“... as late as 1908 the southwest quarter of the southeast quarter of Section 20 was entirely in the channel of the
Missouri River ... it's east bank had eroded it's way into the deeded lands now owned by the plaintiffs ... defendants
contend ... that the General Land Office of the United States has decided that plaintiff's lands were not riparian at any time
since 1897, when patent was issued ... as late as the spring of 1908 the east bank of the river was entirely on the deeded
land now owned by the plaintiffs, so it necessarily follows that plaintiff's lands, at that time, were riparian ... in the spring
of 1908 an ice gorge formed ... the river shifted it's main channel westward ... the action of the river in the spring of 1908
was not an avulsion ... the lands in controversy were formed by accretion and not by avulsion ... the General Land Office
has jurisdiction only where government lands are concerned ... the Pfeiffer tract was not government land at the time
Pfeiffer filed (his homestead entry) ... the purported ruling by the General Land Office ... would be a nullity ... The General
Land Office has no jurisdiction to transfer lands ... previously disposed of ... the Pfeiffer tract was entirely obliterated and
washed away ... this tract was a part of the bed of the Missouri River ... long after patent had issued to plaintiff's deeded
land ... If the Pfeiffer tract had been homesteaded before it was taken by the river, the private owner would have lost his
title ... even though at a later date the river receded and the boundaries of the land could again be established ... when
Pfeiffer made his homestead entry, the United States did not own any lands known as the southwest quarter of the
southeast quarter of Section 20 ... said lands, long prior to that time, had been eroded and destroyed ... any title which the
government at one time had was thereby lost ... by erosion, the government loses title the same as would a private
owner ... the lands in controversy became accretion to the riparian land owned by the plaintiffs.”
Pfeiffer was utterly vanquished, no unpatented land in the subject area was available for settlement, despite the fact that the
GLO considered the SW1/4 of the SE1/4 to be subject to patenting, because the westward growth of the Wiltse tract through
accretive river migration had wiped out all of the unpatented quarter quarters lying to the west of the river in Section 20, and
possibly parts of Section 19 as well. In the view of the Court, Wiltse's tract, once connected to the river, at any point in time,
became inseparable from the water, because no fully submerged intervening tract or boundary can emerge to disrupt the direct
relationship between a riparian tract and the natural boundary which constitutes it's water source. The Wiltse tract had remained
intact, prior to being patented in 1897, having been bypassed by the avulsion which occurred prior to that date, then it had
alternately expanded, contracted, and expanded again on the west, with each of the subsequent river migrations outlined in the
timeline. The Wiltse tract, which had originally been situated far to the west of the river, the Court recognized, had become part of
the east bank of the river, and thus it became the beneficiary of all of the river's subsequent westward movement, to an unlimited
extent, at the expense of the adjoining public land, as that land became submerged and then exposed, first in 1908, and thereafter
as well. The decision rendered by the Court on this occasion, upholding the legitimacy of the Wiltse tract as riparian property, was
wisely never challenged by the GLO, and the BLM has subsequently adopted the same anti-re-emergence position itself, agreeing
(Continued on page 8)
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that none of the artificial lines of the PLSS were ever intended to halt the natural progression of any existing river boundaries. The
Court's position on re-emergence also illustrates the Court's intense desire to silence all stale claims relating to land and land rights,
even those which attempt to leverage the high judicial status held by public land, and it richly demonstrates the inherent primacy
of physically controlled boundaries over described boundaries. In that specific context, the GLO plat was no match for the natural
power and legal force of the river itself, in the eyes of the Court, even though the river no longer formed the state boundary, it still
had the power to annihilate any and all platted tracts or boundaries that it fully consumed, even for only a modest length of time.
This powerful decision, strongly favoring private land rights over public land rights, and confirming that total submergence can
utterly destroy either a boundary or a title, once either the full length of a boundary line in the former case, or an entire parcel in
the latter case, is submerged, shows just how focused the Court is upon protecting the rights of all PLSS entrymen and their
successors. All patented non-riparian land, under the Court's ruling here, becomes riparian once contacted by water, even after
being shifted to the opposite side of a river by avulsion, and it can then expand through accretion, devouring both patented and
unpatented tracts in so doing. Conversely, title to any land that is fully submerged after patenting is thereby conclusively destroyed
and can never arise intact, nor can any fully submerged boundary line again have any controlling effect, having been replaced, as a
boundary, by the river itself. As can be readily seen, while all PLSS boundaries are highly venerated by the Court, they are
ultimately just artificial lines, and like all other such human contrivances, they are subject to the dominance of nature.
This article represents a portion of a book written in 2013 for professional land surveyors, the complete book is available from the
Nebraska State Historical Society Library or free of charge upon request directly from the author (bportwood@mindspring.com).
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Summary of December 7, 2018 Board Meeting
Subject to approval by the Board of Directors
The PSAN Board of Directors Meeting on December, 7, 2018, was held at 10:00 at the Country Inn & Suites in Lincoln.
The roll call was as follows: President Todd Whitfield (present), Vice President LaVern Schroeder (present), Treasurer
John Berry (present), Secretary Warren Headlee (present), Administrative Secretary Gwen Bowers (present), Director
Matt Tinkham (present), Director Jeremy Feusner (present), Director Duane Katt (present), Director Jerry Penry
(present), Director Brian Foral (present), Director Eric Schaben (present), State Surveyor Casey Sherlock (present),
SENLSA Affiliate Steve Cobb (absent).
The Board approved the September 28, 2018 Board of Directors meeting minutes and the Treasurer’s report dated
September 21, 2018. The Conference Committee reported on the 2019 Winter Seminar (handed out brochure), 2019
Summer Conference (have a preliminary draft of agenda), 2020 Winter Conference (need volunteer), and 2020
Summer Conference (need volunteer). President Todd Whitfield, Treasurer John Berry, Director Jerry Penry, and State
Surveyor Casey Sherlock each made a report. The following standing committees reported: Education, Historical,
Legislation, Nominations and Membership, Publications, Ethics and Standards, and Nebraska State Surveyor. Old
business consisted of Board of Examiners plaque. New Membership Applications, Committee for Nominations for
Board of Directors and President-Elect, Proposed Bylaws Changes, and Plaques were discussed under New Business.
The next meeting is planned for April 5, 2019.

2018 PSAN Photo Contest
3rd PLACE WINNER
Photo by Dustin C. Shropshire of
R.W. Engineering & Surveying,
Inc.
Todd Voight, a team member
from RW Engineering &
Surveying
conducts
a
bathymetric survey of Hanscom
Park pond to determine current
volume and storage capacity for
the City of Omaha’s Green
Infrastructure program.
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PSAN 2019 Winter Seminar
The PSAN 2018 Winter Seminar was held at the Holiday Inn Conference Center in Kearney, Nebraska, on February 7
and 8 , 2018. The seminar was hosted by John Berry. The keynote speaker was Dr. Richard Elgin with the following
presentations: “How to Make Your Surveying Business Better”, “Surveyor’s Notes for Plats”, and “History or
Instruments”. There were many break-out sessions that the attendees could chose from, which included the
following presenters Jerry Penry, Jeremy Feusner, Kenneth Dedrick, and the Pre-Exam Workshop.
The following Awards were presented at the Banquet
25 Year Awards:
Lynn D. Birkel, LS-497
Danny Joe W. Martinez, LS-498
Glenn L. Hicks, LS-499
Joseph J. Vetick, LS-500
Head Chainman Award:
Kelly Stevens

Kelly Stevens receiving
Head Chainman Award
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PSAN 2019 Winter Seminar

Board Meeting
The Kearney Convention & Visitor’s Bureau
offered a few lovely ladies to help us during
check-in.

Photos are courtesy
of LaVern Schroeder
and Gwen Bowers.

Auction rifle
donated by
Duane Katt
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PSAN 2019 Winter Seminar
State Surveyor, Casey Sherlock, Presenting Thursday

A&D Technical Display

Photo of attendees

A few of the auction items
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PSAN 2019 Winter Seminar
Steve Cobb at Exam Prep

Seiler Display

Exam Prep

Jerry Penry’s Class

Ken Dedrick presenting
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Elected Board Members
President-Elect: Jeremy Feusner
Jeremy lives in Kearney and has
worked for Nebraska Public Power
District since 2007. He has been a
PSAN Member since 2002, where
he have served as a Board
Member for the past 4 years.
Jeremy and his wife, Chelsea, have
two sons, Callen (3) and Carter (9).
His hobbies include hunting,
fishing, and coaching my son’s
youth sports.

Board Member: Jay Dubs
Jay lives in Alliance and is the
owner of R & J Industries
Plus, Inc., which started in
1995. After graduating from
the Surveying and Drafting
Program in Milford, Jay began
his career at Gilmore and
Associates. He then went on
to spend the next 8 years
with the City of Alliance
Engineering Department.
Jay enjoys spending time outdoors hunting and fishing.
Jay and his wife, Erin, and have 3 children at home.

Treasurer: John Berry
Current PSAN Treasurer. John has
been the PSAN Treasurer since
2010. He has been licensed in the
State of Nebraska since 1996 and
has been in the surveying field for
over 30 years. John loos forward to
continuing his work with the Board
and help to advance the profession
of surveying.
John and his wife Karen have been
married for 22 years and have 2
children and 6 grandchildren.

Board Member: Bonita Edwards

Board Member: Matt Tinkham
Matt has a Bachelors of Science in
Geography from the University of
Nebraska at Omaha. He has over
20 years of experience in the field
of Land Surveying. Matt worked
for Tinkham Land Surveying from
1995 to 2006 and for Lamp
Rynearson and Associates Inc.
from 2006 to Present.
He has been on the PSAN
Education Committee from 2010
to present and the PSAN Board of Directors from 2014 to
2018.

Boni Edwards of North Platte has
been a member of PSAN since 1985
and a Registered Surveyor since
1989. She has served several terms
as a Director on the PSAN Board.
In 1990 Boni started her company
Edwards Land Surveying and
celebrated 28 years in business. She
has been part-time Lincoln County
Surveyor for the past 12 years and
appointed as Logan and McPherson
County Surveyor for several years as well.
Boni is married with 2 children and 4 grandchildren. Her
hobbies include photography, running, archery, fishing,
kayaking and many other outdoor activities!
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Dear PSAN Members:
Articles appearing in The Nebraska Surveyor are published as a service to the members of the
Professional Surveyors Association of Nebraska and the general public for the advancement of the land
surveying profession.
It is time for you to get involved in YOUR publication through your articles, columns, pictures, and ideas.
Please send all items of interest to the editor by
E-mail: PSAN@nebraskasurveyor.com
Phone: 402-432-3444
Or mail: PSAN
Attn: Nebraska Surveyor
PO Box 83206
Lincoln, NE 68501
Your participation is greatly appreciated!

National Surveyor’s Week
March 17-23, 2019

2019 Summer Seminar
July 19, 2019
Hosts: LaVern Schroeder & Steven Rames
Divots Conference Center
Norfolk, Nebraska

2020 Winter Convention
Looking for Volunteer

2020 Summer Seminar
Looking for Volunteer
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Support PSAN Sustaining Members
A&D Technical Supply
th

4320 S. 89 Street
Omaha, NE 68127
Phone: 402-592-4950 or 800-228-2753 (Omaha)
Phone: 402-474-5454 or 855-780-7977 (Lincoln)
Website: www.ADTechsupply.com

Klein Survey Systems
1211 N. 10th Street
Lincoln, NE 68508-1126
Phone: 800-822-2711

Seiler Instrument

PO Box 86
Neligh, NE 68756
Website: www.blackburnflag.com
E-mail: sales@blackburnflag.com

3433 Tree Court Industrial Blvd.
St. Louis, MO 63122
6522 So. 118th Street
Omaha, NE 68137
Phone: 402-651-9735
E-mail: solutions@seilerinst.com

Ellis Wheeler

Transit Works

801 W 29th St
Kearney, NE 68845
Phone: 308-293-6065
Website: www.elliswheeler.com

6000 S. 58th Street, Ste. A
Lincoln, NE 68516
Phone: 402-421-6100

Blackburn Manufacturing

Advertisers Index
A & D Technical Supply Co. ………..…. 12
Blackburn Manufacturing ……………… 16
Seiler Instrument ..………………………….. 2
Southeast Community College ……... 17
Surv-Kap ………………………………….……. 11
Transit Works ……………………………….. 18
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All correspondence to:

PRSRT STD

Professional Surveyors Association of Nebraska
P.O. Box 83206
Lincoln, NE 68501
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Serving the Surveying Profession Since 1964.
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