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Title: Figure 4:1866 Omaha,
Nebraska Land Survey May
Description: Note the several
large properties around city
limits
in
Byron
Reed’s
possession (circle in orange). At
this time, the Civil War had just
concluded, and work on the
Union Pacific railroad was
accelerating, resulting in much
of
Reed’s
land
quickly
becoming urbanized. Reed also
owns a number of plots within
the city in 1866, however,
ownership of these lots is not
pictured in the graphic.
Source: Image courtesy of
Omaha Landmarks Heritage
Preservation Commission.
(https://landmark.cityofomaha.org/
maps.)
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President’s Letter
May 22, 2019
Greetings everyone.
Well, Spring is trying to come but having tough time getting going!
I hope this letter finds everyone in our membership in good health and hopefully you weren’t affected too adversely
with the flooding, snow storms and tornados that have plagued Nebraska in the recent months.
At our March Board Meeting the Board Members discussed several items, one of which is a work day at the Initial Point
which is tentatively scheduled for June 22, 2019. There is a lot of work to be done, so hopefully we will have a good
turnout. More information will be posted on the website as we get closer to the date, along with an email reminder.
Another item discussed at the meeting, unfortunately, was to increase membership dues; which you should have
received notice of by now. It is unfortunate that we had to increase fees, but for the association to keep up with
expenditures the Board felt the increase was necessary.
The Summer Seminar is coming up in Norfolk, NE, please keep an eye out for emails and notifications on the website.
Have good summer and as always, be safe.
Sincerely,
Todd Whitfield
PSAN President
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The Land Surveyor’s Guide to the Supreme Court of Nebraska
Chapter 46 – Romine v West (1938)
As we have previously observed, while the Court has always understood the concept of acquiescence as an
important principle of equity, and thus a potentially significant factor in cases involving equitable considerations, the
Court evidently saw no need or reason to turn to acquiescence as a basis upon which to decide boundary disputes
during the first half century of statehood. Not until the Johnston and Reed cases of 1923, previously reviewed herein,
did the potential relevance of acquiescence to boundary issues begin to emerge as a distinct judicial concept in
Nebraska, but the enactment of statute 34-301 in that year represented legislative recognition of acquiescence as an
element of boundary control, setting the stage for it to play an enhanced role in the resolution of future boundary
disputes. During the first 15 years of the existence of 34-301 it appears to have had little judicial impact, being seldom
referenced by the Court, and never becoming the basis for any boundary decisions made by the Court, but the
presence of the statutory language making reference to "recognition and acquiescence" in the context of boundaries
was bound to eventually bring greater attention to that concept. When used in isolation, the word "acquiescence" can
carry a variety of meanings and implications with regard to boundary and title issues, since it covers a broad range of
human activities, and in it's most basic sense the word simply describes an inclination toward inaction on the part of
one or more persons, presumably resulting from a state of at least outward or apparent contentment with the existing
conditions relating to their real property. When linked with the word "recognition" however, acquiescence clearly
takes on a more distinct meaning with respect to boundaries, since the phrase formed by the combination of those two
words points to the inaction of adjoining land owners, with respect to an existing visible boundary between them, as a
sign that they both freely and openly acknowledge the validity of that boundary location. Recognition and
acquiescence can therefore be judicially viewed either as being indicative of knowledge that any given line or corner
which is visibly marked on the ground actually represents a genuinely original boundary location, or as evidence that
land owners have agreed, either verbally or tacitly, to a certain visible corner or line as satisfactorily marking their
boundary, even without any particular knowledge of it's origin. In the case we are about to review, we will look on as
the Court begins to develop it's modern position regarding the great legal significance and consequences of plain
inaction on the part of both land owners and grantees, who have good reason to concern themselves with boundary
issues, yet neglect to do so.
1908 – Telephone service was initiated in a certain portion of Hitchcock County, and for that purpose a line of
telephone poles was installed, running more or less along the quarter section line extending north from the
south quarter corner of a certain Section 4, which had been platted by the GLO in 1873, for at least a quarter
mile. Whether or not any original boundary evidence was still in existence, or was located at this time and
employed to determine the location of the line upon which the poles were installed, is unknown, and who
owned any of the land in the south half of this section at this time is unknown as well, the land may or may not
yet have been patented.
1915 – By this date, Hochstettler had acquired the SW1/4 of the SE1/4 of Section 4, and at this time he began
leasing it to Egle, who began using that quarter quarter as a tenant farmer. Egle apparently assumed that the
line of telephone poles represented the location of the quarter section line marking the western boundary of
the Hochstettler tract, so he cultivated the land up to that line. Whether or not any other portions of the south
half of this section were in use at this time is unknown, but evidently no one objected to Egle's use of the land.
1918 – Operating upon the presumption that the telephone poles accurately marked the quarter section line,
Egle fenced the Hochstettler tract, placing the fence directly in line with the telephone poles. Egle then went
on cultivating and harvesting crops from the entire fenced area for the next 15 years.

(Continued on page 6)
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(Continued from page 5)

1926 – West acquired the south half of the SW1/4 of Section 4. West evidently accepted the existing fence as
the quarter section line without ever questioning it's origin or validity, and just like Egle he utilized all of the
land on his side of the fence for crop production over the ensuing years. There was no indication that any
actual use had ever been made of the West tract prior to his arrival, it had apparently been vacant and unused
land until this point in time.
1935 – Romine acquired the Hochstettler tract, and shortly thereafter he obtained a survey, which indicated
that the quarter section line was about 80 feet west of the fence that had been built by Egle. There is no
indication that any monuments were ever found anywhere around Section 4 however, so how the quarter
section line location was ascertained during the survey that was done for Romine is unknown. Whether
Romine ever informed West or anyone else of this situation is unknown as well, but Romine proceeded to file
an ejectment action against West, seeking to have West compelled to vacate the land lying east of the
surveyed quarter line.
Romine argued that the surveyed quarter line was correct, and that the survey had revealed that the line of poles
had simply been improperly placed, which had then resulted in the erroneous placement of the fence, well to the east
of the boundary line upon which Egle had intended to build it, so the fence could not be legally treated as a boundary
fence, and Romine was therefore fully entitled to have it moved to the surveyed line. West did not argue that the line
of poles represented the original quarter section line, or that the survey done for Romine was incorrect, he simply
argued that he had adversely possessed the area between the fence and the surveyed line. A jury decided that West
was entitled to all of the land lying west of the fence, and the trial court issued judgment in his favor, denying that
Romine had any right to relocate his fence.
The Court clearly realized that in this case neither litigant had proven the true original quarter section line
location with complete certainty. There was no indication that the line of poles had been built on the quarter section
line in question, although it may well have been, nor was there any evidence that it had even been intended to rest
upon that line, and in fact it may well have been deliberately offset from that line. Yet the Court was apparently
unconvinced that the surveyed quarter line location was truly reliable either, presumably because there was no
evidence that it was based upon any original monumentation. Finding itself thus disinclined to adopt the presumption
that the survey was correct, as suggested by Romine, the Court deemed the position set forth by West to be more
worthy of the benefit of the doubt, which effectively shifted the burden of proof to Romine. The legal presumption that
existing conditions on the ground typically represent valid original boundary evidence is the judicial cornerstone of the
recognition and acquiescence doctrine, and the Court's view of this scenario had the effect of invoking that
presumption, which of course operated in West's favor. The Court also declined to adopt the suggestion that West had
a legal burden to survey his tract when he acquired it, and he therefore had no right to rely on either the fence or the
line of poles as his eastern boundary. On the contrary, the Court recognized, West had no need to order a survey,
because no encroachments existed upon his property, even if the line of poles had in fact been mislocated, moreover
Romine was guilty of that same omission himself, since he had failed to have his acquisition surveyed to insure that no
encroachments existed upon his tract prior to making his purchase. In Romine's case that was a fatal error however,
because he had acquired his property with open physical notice of the presence of the fence and poles, which he was
legally bound, like all grantees of visibly encumbered property, to inquire about and to protest before acquiring his
tract, if at all. The Court was quite cognizant however, that the use of the land made by West had not endured for the
required 10 year period, so adverse possession based on land use alone was insufficient, and it was this factor that
motivated the Court to adopt the doctrine of recognition and acquiescence on this occasion, utilizing it in this instance
as a supplement to adverse possession. The Court thus upheld the lower court decision in favor of West, not on the
basis of adverse possession, but on the basis that the mutual recognition and acquiescence of the fenced line as the
quarter line by all parties, for a full 10 year period prior to Romine's arrival, had fulfilled the requirements of the
statute of limitations, just as satisfactorily as a full 10 years of actual land use by West. By this means, the Court
(Continued on page 7)
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effectively rendered the survey a nullity, making it incapable of controlling the location of the contested line, in order
to eliminate the need to explore or investigate any details relating to the survey, or to reach any definitive conclusion
as to whether or not the resurvey actually represented a faithful and properly executed retracement of the GLO survey.
Citing the 1923 Johnston case, among others, for the proposition that recognition and acquiescence is a legitimate
concept of equity, which is available for purposes of boundary resolution in Nebraska, and concluding that it carries the
same legally binding effect as adverse possession, the Court explained why Romine's reliance on the survey that had
been done for him was unjustified:
“This is a boundary dispute ... a survey ... threw some doubt upon the correctness of the boundary line in
dispute ... at the time appellant Romine purchased this land in 1935, there was a fence on the west side of the
land ... this fence was the boundary line ... Romine knew about this fence, and knew that defendant's land had
been farmed and cultivated ... Romine purchased his land from Hochstettler, who testified that he was familiar
with the boundary ... the location had never been changed, he recognized the fence line as being the true
boundary line ... there had never been any claim ... that the fence line was not the true line ... the burden is on
the plaintiff ... he relied largely upon the recent survey ... where the owners of adjoining land occupy their
respective premises up to a certain line, which they mutually recognize and acquiesce in as the boundary line
for ... the time prescribed by the statute of limitations, they and their grantees are precluded from claiming
that the boundary line thus recognized and acquiesced in is not the true one ... where the recognition and
acquiescence have continued beyond the period fixed by the statute of limitations, the presumption becomes
conclusive, irrespective of the correctness of the boundary acquiesced in ... lines and corners long recognized
and acquiesced in by adjoining owners will control courses and distances ... a boundary, supposed to be the
true line established by the government survey, acquiesced in by the adjoining owners for more than ten years,
is conclusive of the location ... the case is controlled by the rule of law announced ... the boundary between the
two tracts should not be disturbed, after an acquiescence of more than the statutory period.”
Just two months later, the Court was required to deal once again with a very similar dispute over the location of
an aliquot line, in the absence of any definitive evidence of that line's original location of record, in Ohme v Thomas
(1938). In that case, both litigants entered their respective properties as homesteaders in 1907, the Ohmes settled
upon the north half of the SE1/4 of a certain Section 30, which had been platted by the GLO in 1882, while Thomas
occupied the south half of that quarter. In 1909, Thomas dug an irrigation ditch along or near the north line of his half
quarter, evidently running the full length of his tract, although how he determined the sixteenth line location is
unknown, since there is no indication that any resurveys were ever conducted in this section. Ohme then planted a row
of trees along the north edge of the Thomas canal, and in 1916 Ohme erected a fence within a few feet of the tree line,
also running the full length of the boundary between his tract and that of Thomas. These neighbors then used their
lands in the typical manner, and no boundary issues arose between them until 1934, when Thomas constructed a well
north of Ohme's fence, while the Ohmes were away on vacation. Upon returning and discovering what Thomas had
done, the Ohmes filed an action against him, seeking to quiet their title to their half quarter, as defined on the south by
the existing fence. Thomas responded by alleging that the sixteenth line was actually about 30 feet north of the fence,
presumably based either upon an unspecified resurvey, or upon measurements of some kind that Thomas had made
himself. The trial court ruled in favor of the Ohmes, and the Court upheld that decision, thereby allowing the statute of
limitations to effectively negate any errors that may have been made regarding the location of the disputed boundary,
either by Thomas when choosing the location for his ditch, or by Ohme when placing his fence. In so holding, the Court
expressly stated that once the 10 year statutory period has elapsed, the intent of the parties at the time they made
their improvements to the land, thereby defining their own boundaries, is no longer "a controlling factor". In effect, the
Court understood, the statute of limitations operates as an enforcement mechanism, protecting all physically
established boundaries from efforts to correct any past mistakes, on the basis that stability of boundaries is inherently
superior in value to the level of precision manifested in any given boundary location. Just as it had in deciding the
Romine case, the Court adhered to the position that any object physically delineating a boundary can become a
(Continued on page 8)
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genuine boundary monument with the passage of time, regardless of it's origin, eliminating any need to prove the
validity of it's location by any evidentiary means, and thereby achieving the essential objective of precluding the
perpetual contention which would otherwise result from endless remeasurements. In addition, the Court indicated,
Ohme's adverse possession had "fully accrued" once the fence had stood for 10 years, securing the Ohmes title to the
area north of the fence, regardless of the sixteenth line location, while finding that Thomas had acted as an
"incursionist", and was thus a trespasser, when he dug the well in controversy, regardless of whether or not the well
was within the area to which Thomas held record title. Also worthy of note is the fact that the Court's deep
commitment to the protection of physically well established boundaries, which is clearly exhibited in these two cases,
extends not only to lines which were originally monumented, but to those which were left unmonumented as well,
clearly demonstrating the Court's great reluctance to support measurement based boundary solutions.

This article represents a portion of a book written in 2013 for professional land surveyors, the complete book is available
from the Nebraska State Historical Society Library or free of charge upon request directly from the author
(bportwood@mindspring.com).
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Summary of April 5, 2019 Board Meeting
Subject to approval by the Board of Directors
The PSAN Board of Directors Meeting on April 5, 2019, was held at 10:00am at the Country Inn & Suites in Lincoln. The
roll call was as follows: President Todd Whitfield (present), President-Elect Jeremy Feusner (present), Treasurer John
Berry (present), Secretary Warren Headlee (present), Administrative Secretary Gwen Bowers (present), Director Matt
Tinkham (present), Director Bonita Edwards (present), Director Jay Dubs (present), Director Jerry Penry (present),
Director Brian Foral (present), Director Eric Schaben (present), State Surveyor Casey Sherlock (present), SENLSA
Affiliate Denny Whitfield (present).
The Board approved the Treasurer’s report dated March 29, 2019. The Conference Committee reported on the 2019
Winter Seminar survey feedback, the 2020 Winter Conference will be hosted by Jon Carrell and Jeremy Feusner, 2020
Summer Conference (need volunteer), and 2021 Winter Conference will be hosted by Danny Martinez. President Todd
Whitfield, Director Jerry Penry, State Surveyor Casey Sherlock, and SENSLA Affiliate Denny Whitfield each made a
report. The following standing committees reported: Education, Historical, Legislation, and NSPS. Old business
consisted of an update regarding moving the PSAN website to a new platform and the need for a host for the 2020
Summer Seminar. The following were discussed under New Business: appointment of a Chairman of the Board,
appointment of an Ethics and Standards Committee Chair and Committee, a review of current standards,
monumentation fund disbursement, Winter Seminar conference center contract extension, and membership dues.
The next meeting is planned for June 7, 2019.
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“The Cast Iron Monument Near the Easterly
End of the Kansas-Nebraska State Line,
the Beginning Point of the 6th PM Base Line”
Dr. Richard L. Elgin, PS, PE
Rolla, Missouri
The other day I drove by the monument which anchors the near-easterly endpoint
of the Kansas-Nebraska state line, which is also the Base Line to the 6th Principal
Meridian. Actually one doesn’t just “happen-by” the monument. You have to try
real hard to get there. The accompanying photos were taken February 9, 2019
when I was returning to Missouri after speaking to the PSAN Conference in
Kearney.
Briefly: The Kansas-Nebraska Act of May 30, 1854 established Kansas and Nebraska
Territories and set 40°00’ north latitude as the boundary. The GLO instructed that
this line of latitude be surveyed as a base line west from the Missouri River for 108
miles. At that distance would be the Initial Point for the 6th Principal Meridian. A
few months later the GLO contracted with the Harvard-educated John P. Johnson
to survey the base line from the Missouri River west to establish the Initial Point.
His first task was to assist Captain Thomas J. Lee of the U.S. Topographical
Engineers in establishing on a high bluff on the west side of the Missouri a point at Market at base of hill at edge of
40°00’00” north latitude. On the east side of the Missouri River, Captain Lee made a paved road
series of observations on selected stars to establish a precise latitude. From that
point he traversed to the high bluff, and on November 16, 1854 set an oak post at
40°00’00”, the cast iron monument not being onsite. From that point, Johnson
surveyed west 108 miles (November 16 – December 5, 1854) and set the 6th PM
Initial Point.

Information booth and mailbox
which has a notebook for messages

The oak post was replaced with a 600 pound cast iron monument on May 8, 1855
by Deputy Surveyors Charles Manners and Joseph Ledlie. That point, the
beginning point of the 6th PM base line, is also the southeast corner of T1N, R18E,
6th PM. Manners and Ledlie would soon find serious errors in Johnson’s survey of
the base line, errors which were too large “to be passed over in silence.” Errors
which included that Johnson had marked his set stones as though they were also
the corresponding corners in Kansas, of T1S. (He was surveying a base line setting
standard corners marking sections to the north. The closing corners of T1S would
be set when that township was subdivided.) All of Johnson’s survey would
eventually be resurveyed and corrected by Manners. He would reset the 6th PM
Initial Point on June 11, 1856.

(Continued on page 11)

THE NEBRASKA SURVEYOR / Spring 2019

10

The Cast Iron Monument Near the Easterly End of the Kansas-Nebraska State Line,
the Beginning Point of the 6th PM Base Line”
(Continued from page 10)

Today the cast iron monument is still on top of the high bluff, west of a paved road. The road is Kansas K-7 south of the
state line and Richardson County 666 Avenue on the Nebraska side. There is a historical marker (see photo) at the
road. A pathway (with needed handrail) zig-zags up the hill to the monument. It’s about 700 feet horizontal and 120
feet vertically from the road, and worth the hike.
Kansas PS Steve Brosemer reports that in 1993 KDOT measured the cast iron monument’s latitude at 39°59’59.67194”.
Nebraska PS Jerry Penry reports the monument’s latitude as 39°59’59.66595” from a 2014 observation. These place
the monument about 33.5 feet too far south. (By the way, which controls the state boundary location, the specified 40°
00’00” north latitude or the cast iron monument, now known not to be where it is supposed to be?) On Google Earth,
the state line does not go through the cast iron monument, which can be plainly seen in the imagery, but passes about
32 feet north.
The monument is not the southeast corner of Nebraska/northeast corner of Kansas. Today that point would be about
1.3 miles east, along a proper retracement of the base line, from the cast iron monument, to that line’s intersection
with the Missouri-Nebraska Compact Boundary. (Being the Missouri River’s main channel of navigation at the date of
the Compact.) At the time of setting the cast iron monument, Manners, on May 8, 1855, surveyed the base line east,
setting the south quarter corner to Sec. 31, T1N, R19E at 40.00 chains, the meander corner at 51.80 chains, and
measured 52.55 chains to the west bank of the Missouri River. Some trivia about that point, only of interest to
surveyors: It is one of 22 tristate points in the United States which is in water.
This is but a brief piece about the cast iron monument and the base line east of the 6th PM. For more information
about this point and line, consult with these survey historians: In Kansas, Steve Brosemer, PS and in Nebraska, Jerry
Penry, PS. My thanks to both for reviewing this piece. And, see Jerry’s article titled “Cast Iron Monument of the 6th
PM” in the July, 2017 issue of “American Surveyor.” Enjoy the hike up to the monument.
- Dick Elgin

Looking northeast into Nebraska
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Dues Increase Notification
Professional Surveyors Association
of Nebraska

April 14, 2019
To all PSAN Members
At the PSAN Board Meeting held on April 5, 2019, a vote was taken to increase our membership dues
from $100 to $125. PSAN has not had an increase in the membership dues since before 2007. Included
below is the basic breakdown of our expenses for the current year.
Our 2019 Winter Conference made a profit of approximately $4700; this, however, is not enough for
our association to break even for this year. PSAN is classified as a “not for profit” organization, and it is
our goal every year to maintain a small checking account balance, but due to expenses going up over
the past several years, a raise in our membership dues is needed, and was mentioned at our business
meeting held at the 2019 Winter Conference. The PSAN Board is always working on ways to cut
expenses, while still working on moving the surveying profession forward, i.e. the Board is currently
working on updating our “minimum standards for surveys” and continuing to work on education and
trying to get more young people interested in the profession of Surveying.
John V. Berry RLS.
PSAN Treasurer
Membership Dues (Income)

Major Costs for 2019 (Expenses)

2019

$27,130

Active Members

$18,000

Salary

2018

$28,165

Active Members

$1,020

Phone

2017

$27,615

Active Members

$6,400

NSPS

2016

$28,640

Active Members

$3,750

Lobbyist

2015

$28,385

Active Members

$1,200

NSPS Trips

$1,600

Insurance

$31,970

Total

(Misc. items: Website, postage, office supplies,
board meetings, tax prep., etc)
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Dear PSAN Members:
Articles appearing in The Nebraska Surveyor are published as a service to the members of the
Professional Surveyors Association of Nebraska and the general public for the advancement of the land
surveying profession.
It is time for you to get involved in YOUR publication through your articles, columns, pictures, and ideas.
Please send all items of interest to the editor by
E-mail: PSAN@nebraskasurveyor.com
Phone: 402-432-3444
Or mail: PSAN
Attn: Nebraska Surveyor
PO Box 83206
Lincoln, NE 68501
Your participation is greatly appreciated!

6PM Initial Point Plaque Dedication
June 22, 2019
New Replacement Bronze Plaque
10:00 a.m.

2019 Summer Seminar
July 19, 2019
Hosts: LaVern Schroeder & Steven Rames
Divots Conference Center
Norfolk, Nebraska

2020 Winter Convention
Jon Carrell & Jeremy Feusner

2020 Summer Seminar
Looking for Volunteer
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Support PSAN Sustaining Members
A&D Technical Supply
th

4320 S. 89 Street
Omaha, NE 68127
Phone: 402-592-4950 or 800-228-2753 (Omaha)
Phone: 402-474-5454 or 855-780-7977 (Lincoln)
Website: www.ADTechsupply.com

Klein Survey Systems
1211 N. 10th Street
Lincoln, NE 68508-1126
Phone: 800-822-2711

Seiler Instrument

PO Box 86
Neligh, NE 68756
Website: www.blackburnflag.com
E-mail: sales@blackburnflag.com

3433 Tree Court Industrial Blvd.
St. Louis, MO 63122
6522 So. 118th Street
Omaha, NE 68137
Phone: 402-651-9735
E-mail: solutions@seilerinst.com

Ellis Wheeler

Transit Works

801 W 29th St
Kearney, NE 68845
Phone: 308-293-6065
Website: www.elliswheeler.com

6000 S. 58th Street, Ste. A
Lincoln, NE 68516
Phone: 402-421-6100

Blackburn Manufacturing

Advertisers Index
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Seiler Instrument ..………………………….. 2
Southeast Community College ……... 14
Surv-Kap ………………………………….……… 4
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All correspondence to:
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Professional Surveyors Association of Nebraska
P.O. Box 83206
Lincoln, NE 68501
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